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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA )
)

Plaintiff, )
)

v. ) Case No. 4:05-cv-00329-GKF-PJC
)

TYSON FOODS, INC., et al. )
)

Defendants. )
)

DEFENDANTS’ REPLY IN SUPPORT OF JOINT MOTION IN LIMINE TO
PRECLUDE OPINION TESTIMONY BY NON-RETAINED EXPERTS (DKT. NO. 2435)

Come now Defendants Tyson Foods, Inc., Tyson Chicken, Inc., Tyson Poultry, Inc.,

Cobb-Vantress, Inc., Peterson Farms, Inc., George’s, Inc., George’s Farms, Inc., Cargill, Inc.,

Cargill Turkey Production, LLC, Simmons Foods, Inc., Cal-Maine Foods, Inc., and Cal-Maine

Farms, Inc. ("Defendants”) and in support of their Joint Motion in Limine to Preclude Opinion

Testimony by Non-Retained Experts (Dkt. No. 2435) (“Motion”) state as follows.

I. Introduction

In their Motion, Defendants challenged the admissibility and relevance of opinion

testimony that they anticipate will be offered during the trial of this matter by Plaintiffs' non-

retained experts Mark Derichsweiler and Drs. Indrajeet Chaubey, Brian Haggard, and Tommy

Daniel. This challenge is based upon Federal Rules of Evidence 403 and 702 and Federal Rule

of Civil Procedure 26(a)(2)(B). Plaintiffs assert that Defendants’ challenge is untimely and that

they have developed a sufficient record regarding the qualifications of the non-retained experts

and the factual bases for the opinions those experts offer. Plaintiffs further assert that they were

not required to submit a Rule 26(a)(2)(B) report with respect to Dr. Chaubey, despite the fact that
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he offers brand new opinions generated in consultation with Plaintiffs' counsel. Finally,

Plaintiffs assert that none of the non-retained expert testimony is cumulative. Plaintiffs'

responses provide no basis to deny Defendants’ motion.

II. Argument

A. Defendants’ Motion is Not Untimely

First, Plaintiffs contend that the Motion is an untimely Daubert motion. State's Response

(Dkt. No. 2499) ("Resp."), p. 2-3, 14-15. This is incorrect. Although some of Defendants’

arguments do invoke Federal Rule of Evidence 702, Defendants could not have made those

arguments at the time for filing Daubert motions.

Defendants’ motion does not challenge the non-retained experts’ factual bases or

qualifications, as would a Daubert motion, but rather the foundation laid during their depositions

for admission of their testimony. As stated in the Motion, these objections are relevant only if

Plaintiffs attempt to present these non-retained experts by deposition rather than calling them

live at trial.1

Defendants have not sought the exclusion of Mr. Derichsweiler’s opinion testimony

based upon Rule 702. Instead, Defendants’ challenge to Mr. Derichsweiler’s opinion testimony

is based solely upon the cumulative nature of the testimony under Federal Rule of Evidence 403,

1 In their Response, Plaintiffs contend that they have designated Dr. Chaubey’s
deposition as a precaution but intend to call Dr. Chaubey to testify live if he is available. If Dr.
Chaubey does appear at trial, Plaintiffs will have the opportunity, and are required, to establish
that he possesses the requisite qualifications to support his expert opinions before those opinions
are offered. If Dr. Chaubey does not appear at trial, Plaintiffs are limited to the foundations laid
during his deposition, which are insufficient to qualify Dr. Chaubey as an expert in his field.
Plaintiffs do not indicate that they intend to call either Dr. Haggard or Dr. Daniel to present live
testimony during the trial. Thus, Plaintiffs must rely solely upon the foundations laid during the
depositions of Drs. Haggard and Daniel to qualify them. As discussed in Defendants’ Motion,
the deposition transcripts of Drs. Haggard and Daniel fail to set forth the experience necessary to
qualify either of them as an expert in each of the areas for which Plaintiffs solicit opinions.
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which is most certainly an argument appropriately made through a pre-trial motion in limine.

This argument also serves as a basis for the exclusion of the opinion testimony of Drs. Chaubey,

Haggard, and Daniel, in addition to Defendants' Rule 702 arguments. Additionally, Defendants’

objection that Dr. Chaubey’s opinions were not properly disclosed is based upon Federal Rule of

Civil Procedure 26(a)(2)(B), not Federal Rule 702. Plaintiffs' argument regarding the timeliness

of Defendants’ Motion clearly does not apply to these arguments.

Thus, Defendants’ objections to these non-retained experts are not of a sort typically

asserted through Daubert challenges. Therefore, Defendants’ Motion is timely.

B. Plaintiffs' Non-Retained Experts Offer Opinion Testimony That Is Not
Supported By the Required Factual Foundation

Plaintiffs admit that they failed to elicit the necessary foundation testimony for the

opinions its non-retained experts wish to offer, arguing only that the factual basis is set forth in

the papers to which the opinions relate. For example, with respect to Dr. Daniel, Defendants

noted that Plaintiffs asked Dr. Daniel to confirm statements from a paper he wrote more than ten

years ago without inquiring as to the methodology used to reach those conclusions or the factual

basis supporting his conclusions. Motion, p. 13-14. Recognizing their failure to lay the

necessary foundation in the record, Plaintiffs contend that this omission is acceptable because the

methodology is described in the article itself, which is contained within the deposition record as

an exhibit. Resp., p. 20. Similarly, Plaintiffs solicited the opinion from Dr. Chaubey that

"[o]nce phosphorus is delivered in the streams, it eventually makes it way downstream" (Exh. 1

to Motion, Chaubey Dep., 69:15-22), without inquiring as to the basis for that opinion. Plaintiffs

now assert that this opinion emanated from the final Illinois River mass balance report and that

one can determine this from a simple contextual review of the deposition transcript. Resp., p. 21.

Notwithstanding this post hoc rationalization, Plaintiffs do not contest that they failed to elicit
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that connection during Dr. Chaubey’s deposition. Nor, for that matter, does the referenced

article establish any factual basis or source for the subject statement.

Neither Defendants nor the Court should be expected to guess at which facts or analysis

in a particular article underlie an opinion contained in or simply derived from that article.

Without testimony connecting those articles to the opinions offered, the Court cannot determine

that the opinion is based on a sufficient factual foundation to pass muster under Federal Rule of

Evidence 702.

C. Plaintiffs Cannot Establish that Their Non-Retained Experts Possess the
Expertise Necessary to Support the Opinion Testimony They Offer

Plaintiffs maintain that despite their failure to adequately explore the experience and

qualifications of Drs. Chaubey, Haggard, and Daniel during their depositions, they may

nevertheless establish the necessary qualifications by offering hearsay evidence such as the

curriculum vitae, "biosketches," and publication lists that it attached to the depositions.2 But

qualification is just one aspect of Federal Rule of Evidence 702, and is hardly dispositive of the

reliability of an expert’s opinions. See F.R.E. 702. Indeed, were qualifications alone sufficient,

an expert with the appropriate academic background could share any opinion no matter how

unreliable. The point of requiring the party tendering a witness to establish a foundation for the

expert’s qualifications is to ensure the reliability of opinions offered by the witness, not just to

recite the witness’s educational pedigree. See Cook v. Rockwell Intern. Corp., 580 F.Supp.2d

1071, 1159-1160 (D.Colo. 2006) (stating that to the extent an expert relied upon his experience

to reach his conclusions, "Rule 702 requires that he 'explain how that experience leads to the

2 Plaintiffs assert that Defendants could have cross-examined Dr. Chaubey on the record
as to his qualifications at his deposition. Resp., p. 16, However, it was not Defendants’ burden
to establish a foundation for the admission of Dr. Chaubey’s undisclosed, expert opinions. That
burden rests upon Plaintiffs, and Plaintiffs failed to meet it.
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conclusion reached, why that experience is a sufficient basis for the opinion, and how that

experience is reliably applied to the facts'") (quoting United States v. Fredette, 315 F.2d 1235,

1240 (10th Cir. 2003)). Without questions connecting the experience reflected in the hearsay

evidence to the opinions offered in this case, thus demonstrating the reliability of the

methodology offered and demonstrating that the opinions connect to the facts and data at issue,

the Court cannot determine that the non-retained expert is qualified to offer the opinions.

Plaintiffs address Defendants’ challenge to Dr. Chaubey’s opinions regarding “the

transport of constituents of poultry litter" based upon "his research experience dealing with the

transport of such constituents in ’small controlled plots’” by referring to a 2008 study by Dr.

Chaubey in the Savoy Experimental Watershed in which Dr. Chaubey conducted a field scale

runoff study under natural conditions.3 Resp., p. 17. However, because it does not involve fields

to which poultry litter has been land applied, this study does not provide Dr. Chaubey with the

experience necessary to offer his opinions relating to alleged injuries to the IRW, which

Plaintiffs claim are caused by the land application of poultry litter, any more than does Dr.

Chaubey’s work with small controlled plots. See generally, Exh. 8 to Resp.

Plaintiffs assert that Dr. Haggard’s and Dr. Daniel’s research experience qualifies them to

offer expert opinion, citing to deposition testimony regarding three studies in which Dr. Haggard

was involved and two studies in which Dr. Daniel was involved. Resp., p. 18-19. But these

discussions do not establish a sufficient foundation for Dr. Haggard’s or Dr. Daniel’s expert

testimony. Indeed, Defendants specifically identified three opinions offered during Dr.

Haggard’s deposition as examples of the types of opinion testimony being challenged. The three

3 Plaintiffs do not address Defendants’ challenge to Dr. Chaubey’s qualifications to offer
opinions relating to health hazards, buffer strips, limnology, microbiology, agronomy,
agricultural economics, and fluvial geomorphology. Motion, p. 10.
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studies that Plaintiffs now cite as research experience qualifying Dr. Haggard to offer those

opinions were the source of and basis for the opinions elicited at his deposition.4 See Exh. 1,

Haggard Dep., 20:16-50:11; 51:7-60:8, 61:5-73:16. Similarly, with respect to Dr. Daniel,

Plaintiffs admit that the opinions solicited are direct quotes from Dr. Daniel’s papers. Resp., p.

19-20. Plaintiffs' reliance on these sources to bolster each witness’s reliability is circular.

Instead, Plaintiffs were obliged to establish a separate foundation demonstrating Dr. Haggard’s

and Dr. Daniel’s qualifications to engage in this research and offer in the first instance the

opinions now lifted from their articles.

D. The Opinions Offered by Plaintiffs' Non-Retained Experts Are Not
Sufficiently Tied to the Facts of This Case

Defendants challenged the relevance and admissibility of opinion testimony based upon

research conducted in watersheds other than the IRW. Plaintiffs allege that such research is

relevant and that knowledge about "fundamental and universal scientific processes" can be

transferred from one watershed to another watershed. Resp., p. 6. However, Plaintiffs ignore

Dr. Chaubey’s admission that "[a] general conclusion about behaviors across a watershed will

give you an opinion about a particular process that may happen at a specific site" only where

conditions are the same. Exh. 1 to Motion, Chaubey Dep., 247:14-24. To the extent that a non-

retained expert offers opinions that truly relate to fundamental and universal scientific principles,

Defendants do not dispute that those opinions are admissible for the limited purpose of educating

4 Additionally, Dr. Haggard was not the primary author of two of the three studies to
which Plaintiffs cite. Exh. 1, Haggard Dep., p. 20:16-21:1; 51:7-12. These two publications
relate to the work of graduate students for whom Dr. Haggard served on master's thesis
committees or who were housed in the graduate department where Dr. Haggard worked. Id.
With respect to one of the studies, Dr. Haggard did no field work. Id. at 52:18-21. Because of
Dr. Haggard's superficial involvement in the actual research and drafting of the articles, they
should not serve as evidence of Dr. Haggard's experience sufficient to qualify him to offer the
challenged opinions.
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the factfinder. See Advisory Committee Notes, 2002 Amendment to Federal Rule of Evidence

702. However, to the extent that differences exist in conditions in the IRW and other watersheds

that the non-retained expert has studied, those principles lose their fundamental and universal

nature and are no longer admissible under Federal Rule of Evidence 702, as they are not

sufficiently tied to the facts of the case at hand.

E. Opinions Offered by Dr. Chaubey That Were Not Disclosed Prior to this
Litigation Are Barred Under Federal Rule of Civil Procedure 26

Plaintiffs are correct that typically non-retained experts are not required to submit a Rule

26 report. Dr. Chaubey, however, is not the typical non-retained expert. Where a non-retained

expert seeks to offer opinions that were not disclosed in work completed prior to and unrelated to

the litigation, those opinions should be set forth in a Rule 26(a)(2)(B) report. This is all the more

true when the undisclosed expert has demonstrable ties to the party eliciting and offering those

opinions, as is the case with Dr. Chaubey. Motion, p. 26-27.

Plaintiffs allege that Dr. Chaubey developed all of his opinions independent of this

litigation. Resp., p. 11. However, during Dr. Chaubey’s deposition, Plaintiffs' counsel elicited

opinions from Dr. Chaubey that are not contained within Dr. Chaubey’s prior publications. See

Motion, Section II.A and p. 22. Because Defendants were not aware of these opinions prior to

the deposition, Defendants were necessarily not prepared to explore those opinions and the bases

for them during the deposition. That is exactly the situation that Rule 26 seeks to avoid by

imposing a requirement that experts submit a report setting forth all of their opinions.

In Griffith v. Northeast Illinois Regional Commuter Railroad Corp., 233 F.R.D. 513, 518

(N.D. Ill. 2006), the court discussed the rationale behind Rule 26(a)(2)(B), stating that the rule

was amended in 1993 to require the submission of a detailed expert report due to “dissatisfaction

with ’sketchy and vague’ expert disclosures.” The Advisory Committee Notes to the 1993
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Amendments to Rule 26(a)(2) state that “the report, which is intended to set forth the substance

of the direct examination, should be written in a manner that reflects the testimony to be given by

the witness and it must be signed by the witness.” Griffith focused on opinion testimony offered

by a treating physician regarding causation, prognosis, or future disability. 233 F.R.D. at 517.

The court stated that “[w]hen a treating physician’s testimony is limited to his observation,

diagnosis and treatment, the medical records provide a significant amount of information about

the physician’s likely testimony. However, the medical records alone provide little or no

information about any opinions the physician may render regarding what caused the injury, or

whether the plaintiff will be unable to work in the future.” Id. at 518. Specifically, in Griffith,

the “treatment notes [did] not express the opinions that [the treating physician] gave in response

to Griffith’s attorney’s questions.” Id. Even though the treating physician’s opinions on

causation, prognosis, and future disability were derived from his observations of the patient, it

was unfair to the other party for those opinions to be expressed without adequate opportunity to

prepare for cross-examination.

Similarly, here, Dr. Chaubey offered opinions during his deposition that are not contained

within any of his previous publications. See Motion, p. 1-3, 22. Although those opinions may be

based upon or derived from pre-litigation research and study, Plaintiffs fail to specifically

identify the previous publications in which many of the opinions offered by Dr. Chaubey during

his deposition may be located. The portions of Dr. Chaubey’s deposition that Plaintiffs cite in

support of their position simply say that Dr. Chaubey has not been paid by either side to testify in

this case, that Plaintiffs have not requested that Dr. Chaubey arrive at any opinion specially for

the purpose of this case, and that Dr. Chaubey has no knowledge of the specific facts of this case.

See Resp., p. 11. Without specific identification of the publications in which Dr. Chaubey
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previously disclosed the challenged opinions, this Court and Defendants are left to conclude that

the opinions must not actually be included in any of Dr. Chaubey’s prior publications. This is

especially so given Dr. Chaubey’s close relationship with Plaintiffs' expert Dr. Engel and

Plaintiffs' counsel.

Because many of Dr. Chaubey’s opinions were first expressed during his deposition,

Defendants had no opportunity to prepare to cross-examine Dr. Chaubey with respect to those

opinions prior to learning of them. Under Griffith, this is inequitable and the exact situation that

Rule 26(a)(2)(B) is designed to prevent. The Court should preclude any opinions offered by Dr.

Chaubey in this litigation that are not contained in his previously published works.

F. The Opinion Testimony Offered by Plaintiffs' Non-Retained Experts Is
Cumulative5

Plaintiffs assert that Mr. Derichsweiler's opinion testimony is not cumulative and base

this position first on the notion that Plaintiffs might call Mr. Derichsweiler to testify before Drs.

Storm and Engel.6 Resp., p. 23-24. In that instance, the testimony of Mr. Derichsweiler would

not be cumulative; instead, the testimony of Dr. Storm and/or Dr. Engel would be cumulative.7

5 Although Defendants' challenge to opinion testimony as cumulative under Federal Rule
of Evidence 403 focused on testimony offered by Mr. Derichsweiler, Defendants also contended
that the testimony of Drs. Chaubey, Haggard, and Daniel will be duplicative of opinions offered
by Plaintiffs' retained experts and barred under Rule 403 if that testimony is found to be based on
data connected to this case. Motion, p. 24, n. 8. Plaintiffs do not respond to this challenge.

6 In their Motion, Defendants also assert that Mr. Derichsweiler's opinion testimony will
be duplicative of opinions offered by Plaintiffs' retained experts Drs. Cooke, Welch, and Teaf.
Motion, p. 24. Plaintiffs do not address this challenge in its Response.

7 It is hard to imagine that Plaintiffs would foreclose their opportunity to present either
Dr. Engel's or Dr. Storm's work and opinions to the jury given the substantial expense incurred
for Dr. Engel's modeling work. Like Dr. Engel, Dr. Storm has actually performed research and
study in the IRW; whereas, Mr. Derichsweiler’s opinions are simply based upon his review of
Dr. Storm's and Dr. Engel's research and study. For Plaintiffs to suggest that they might
knowingly choose to make Dr. Engel's and Dr. Storm's testimony cumulative is difficult to
accept. Nonetheless, Plaintiffs have conceded that if they call Mr. Derichsweiler first, their
retained experts cannot then provide testimony which is cumulative.
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Plaintiffs additionally assert that Mr. Derichsweiler brings what it terms a “unique perspective”

to this case that would not be cumulative of any other witness. These arguments are ineffective

and provide no basis for the Court to deny Defendants’ Motion as it relates to Mr. Derichsweiler.

With respect to the “unique perspective” that Mr. Derichsweiler will allegedly bring to

this case, Plaintiffs contend that he has access to water quality data collected in the IRW through

his position with the Oklahoma Department of Environmental Quality (“ODEQ”) and more

specifically through his work in identifying “impaired waters” of the State. Resp., p. 24. To the

extent that Mr. Derichsweiler will offer opinions based upon his work in these or other areas that

do not overlap with research and studies conducted by Drs. Storm or Engel, Defendants do not

challenge those opinions as being cumulative. However, the fact that Mr. Derichsweiler has a

unique perspective does not change the fact that he has already acknowledged that many of his

opinions are either based upon the work of Dr. Storm or Plaintiffs' retained experts or are

actually duplicative of opinions that will be offered by others during the trial of this matter.

Plaintiffs offer no valid reason for this Court to not preclude such opinions under Federal Rule of

Evidence 403.

WHEREFORE, Defendants Tyson Foods, Inc., Tyson Chicken, Inc., Tyson Poultry, Inc.,

Cobb-Vantress, Inc., Peterson Farms, Inc., George’s, Inc., George’s Farms, Inc., Cargill, Inc.,

Cargill Turkey Production, LLC, Simmons Foods, Inc., Cal-Maine Foods, Inc., and Cal-Maine

Farms, Inc., respectfully ask the Court to grant their Motion in Limine to Preclude Opinion

Testimony by Non-Retained Experts.
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Respectfully submitted,

BY: /s/ Michael R. Bond _________________
Michael R. Bond, appearing pro hac vice
Erin Thompson, appearing pro hac vice
Dustin R. Darst, appearing pro hac vice
KUTAK ROCK LLP
234 East Millsap Road, Suite 400
Fayetteville, Arkansas 72703-4099
(479) 973-4200 Telephone
(479) 973-0007 Facsimile

-and-

Robert W. George, OBA #18562
Bryan Burns, appearing pro hac vice
TYSON FOODS, INC.
2210 West Oaklawn Drive
Springdale, Arkansas 72762
(479) 290-4067 Telephone
(479) 290-7967 Facsimile

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
Paula M. Buchwald, OBA # 20464
RYAN, WHALEY & COLDIRON, P.C.
119 North Robinson, Suite 900
Oklahoma City, Oklahoma 73102
(405) 239-6040 Telephone
(405) 239-6766 Facsimile

-and-

Jay T. Jorgensen, appearing pro hac vice
Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Gordon Todd, appearing pro hac vice
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
(202) 736-8000 Telephone
(202) 736-8711 Facsimile
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Attorneys for Defendants Tyson Foods,
Inc., Tyson Chicken, Inc., Tyson Poultry,
Inc., and Cobb-Vantress, Inc.

BY:____/s/James M. Graves__________

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett III
Gary V. Weeks
James M. Graves
K.C. Dupps Tucker
Earl "Buddy" Chadick
Vincent O. Chadick
BASSETT LAW FIRM

P.O. Box 3618
Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens
OWENS LAW FIRM, P.C.
234 W. 13th Street
Tulsa, OK 74119
Telephone: (918) 587-0021
Facsimile: (918) 587-6111

Attorneys for George’s, Inc. and George’s
Farms, Inc.

BY:____/s/ A. Scott McDaniel_______

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
Craig Mirkes, OBA #20783
MCDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-
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Sherry P. Bartley
MITCHELL, WILLIAMS, SELIG,

GATES & WOODYARD, PLLC
425 W. Capitol Avenue, Suite 1800
Little Rock, AR 72201
Telephone: (501) 688-8800
Facsimile: (501) 688-8807

Attorneys for Peterson Farms, Inc.

BY:___/s/ John R. Elrod____________

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod
Vicki Bronson, OBA #20574
P. Joshua Wisley
CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman
D. Richard Funk
CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

Attorneys for Simmons Foods, Inc.

BY:___/s/ Robert P. Redemann_______

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,

REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499
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-and-

Robert E. Sanders
Stephen Williams
YOUNG WILLIAMS P.A.
Post Office Box 23059
Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

Attorneys for Cal-Maine Farms, Inc. and
Cal-Maine Foods, Inc.

BY:____/s/ John H. Tucker__________

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
John H. Tucker, OBA #9110
Theresa Noble Hill, OBA #19119
RHODES, HIERONYMUS, JONES, TUCKER &

GABLE, PLLC
100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100
Tulsa, OK 74121-1100
Telephone: (918) 582-1173
Facsimile: (918) 592-3390

-and-

Delmar R. Ehrich
Bruce Jones
Krisann C. Kleibacker Lee
Todd P. Walker
Melissa C. Collins
FAEGRE & BENSON LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

Attorneys for Cargill, Inc. and Cargill
Turkey Production, LLC
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CERTIFICATE OF SERVICE

I certify that on the 28th day of August, 2009, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of
Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag.state.ok.us

Douglas Allen Wilson doug_wilson@riggsabney.com
Melvin David Riggs driggs@riggsabney.com
Richard T. Garren rgarren@riggsabney.com
Sharon K. Weaver sweaver@riggsabney.com
Robert Allen Nance rnance@riggsabney.com
Dorothy Sharon Gentry sgentry@riggsabney.com
Joseph P. Lennart jlennart@riggsabney.com
David P. Page dpage@riggsabney.com
RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

Louis W. Bullock lbullock@bullock-blakemore.com
Robert M. Blakemore bblakemore@bullock-blakemore.com
BULLOCK BULLOCK & BLAKEMORE, PLLC

Frederick C. Baker fbaker@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Elizabeth Claire Xidis cxidis@motleyrice.com
Ingrid L. Moll imoll@motleyrice.com
Jonathan D. Orent jorent@motleyrice.com
Michael G. Rousseau mrousseau@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com
MOTLEY RICE, LLC
COUNSEL FOR PLAINTIFFS

A. Scott McDaniel smcdaniel@mhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip D. Hixon phixon@mhla-law.com
Craig A. Mirkes cmirkes@mhla-law.com
MCDANIEL HIXON LONGWELL & ACORD, PLLC

Sherry P. Bartley sbartley@mwsgw.com
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC
COUNSEL FOR PETERSON FARMS, INC.

Robert P. Redemann rredemann@pmrlaw.net
David C .Senger dsenger@pmrlaw.net
PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Case 4:05-cv-00329-GKF-PJC     Document 2540 Filed in USDC ND/OK on 08/28/2009     Page 15 of 17



4817-3897-8564.1
15

Robert E. Sanders rsanders@youngwilliams.com
E. Stephen Williams steve.williams@youngwilliams.com
YOUNG WILLIAMS P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
THE OWENS LAW FIRM, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks gweeks@bassettlawfirm.com
Woody Bassett wbassett@bassettlawfirm.com
K.C. Dupps Tucker kctucker@bassettlawfirm.com
Earl Lee “Buddy” Chadick bchadick@bassettlawfirm.com
Vince Chadick vchadick@bassettlawfirm.com
BASSETT LAW FIRM

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk dfunk@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
CONNER & WINTERS, PLLC
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtucker@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thill@rhodesokla.com
Kerry R. Lewis klewiscourts@rhodesokla.com
Colin C. Deihl
RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West terry@thewestlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com
Todd P. Walker twalker@faegre.com
Melissa C. Collins mcollins@faegre.com
FAEGRE & BENSON LLP

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
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I also hereby certify that I served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong
Secretary of the Environment
State of Oklahoma
3800 North Classen
Oklahoma City, OK 73118

/s/ Michael R. Bond
Michael R. Bond
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